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This blog posting has been adapted from a post on September 20, 2018, when the author 

anticipated the consequences of a possible federal court ruling declaring the unconstitutionality 

of the Affordable Care Act. 

The Affordable Care Act (a.k.a. Obamacare) was ruled unconstitutional by a federal court in 

Texas in December.  That ruling has been appealed, and now the Justice Department has asked 

that the ruling be upheld.  If that happens, millions of people will lose health coverage, including 

coverage for mental health and substance abuse treatment. 

Amazing! At a time when everyone agrees that access to treatment is critical to fight the opioid 

epidemic and that mental health services fall woefully short of meeting America's need, a court 

ruling could deprive tens of millions of people of coverage for mental health and substance abuse 

services. 

The Affordable Care Act increased access for these services for those tens of millions by 

increasing coverage generally, by mandating that the health coverage purchased through the 

federal and state health exchanges include coverage for mental health and substance abuse 

treatment, and by requiring coverage of pre-existing conditions -- including mental disorders. It 

also required parity, i.e., that payment for behavioral health services be on a par with physical 

health services, making such services more affordable. 

Before the Affordable Care Act, many health insurance plans for small groups or individuals and 

occasionally for large groups did not cover behavioral cost at all or only at a great additional 

cost. The amount of coverage was also usually very limited. Typically, there were caps on 

numbers of covered outpatient visits and of inpatient days per year. Co-pays were typically 50% 

rather than 20%. Annual and lifetime caps were common, which might not be a problem for 

occasional acute disorders but left people with chronic conditions without coverage very quickly. 

Mental and substance use disorders were also among the pre-existing conditions for which 

coverage could be and often was denied. 

Federal legislation prior to the Affordable Care Act addressed some of the problems related to 

lack of parity, but not all. And parity was only required if a health plan included behavioral 

health coverage, not if the health plan covered only physical health conditions -- a widely used 

option open to the purchasers of health plans. 

https://www.kff.org/health-reform/fact-sheet/summary-of-the-affordable-care-act/
https://www.kff.org/health-reform/fact-sheet/summary-of-the-affordable-care-act/
https://www.nytimes.com/aponline/2018/09/05/us/ap-us-health-care-lawsuit.html
https://www.nytimes.com/aponline/2018/09/05/us/ap-us-health-care-lawsuit.html
https://www.nytimes.com/aponline/2018/09/05/us/ap-us-health-care-lawsuit.html
https://www.nytimes.com/aponline/2018/09/05/us/ap-us-health-care-lawsuit.html
https://www.medpagetoday.com/publichealthpolicy/opioids/71904
https://www.medpagetoday.com/publichealthpolicy/opioids/71904
https://www.medpagetoday.com/publichealthpolicy/opioids/71904
https://www.medpagetoday.com/publichealthpolicy/opioids/71904
https://www.medpagetoday.com/publichealthpolicy/ethics/74946
https://www.medpagetoday.com/publichealthpolicy/ethics/74946
https://aspe.hhs.gov/report/affordable-care-act-expands-mental-health-and-substance-use-disorder-benefits-and-federal-parity-protections-62-million-americans
https://aspe.hhs.gov/report/affordable-care-act-expands-mental-health-and-substance-use-disorder-benefits-and-federal-parity-protections-62-million-americans
https://www.cms.gov/cciio/programs-and-initiatives/other-insurance-protections/mhpaea_factsheet.html
https://www.cms.gov/cciio/programs-and-initiatives/other-insurance-protections/mhpaea_factsheet.html


And, prior to the ACA, no one -- not large employers or small employers or individuals -- was 

legally obliged to buy health insurance at all. 

The ACA addressed all of these problems. Employers -- except very small employers -- were 

required to provide coverage for their employees (some with subsidies). Medicaid eligibility was 

extended to more working poor people. Individuals who did not have coverage through work, 

Medicare, Medicaid, the State Child Health Insurance Program, or the VA were required to 

purchase coverage (some with subsidies). And the small group and individual plans purchased 

through the federal or state health exchanges were required to include coverage for mental health 

and substance abuse disorders. 

The original expectation was that changes under the ACA would provide behavioral health 

coverage for as many as 62 million people. The decision of several states not to extend Medicaid 

to larger populations and a subsequent decision not to penalize people who did not purchase 

insurance resulted in some shortfall.  Nevertheless, there are still tens of millions of people with 

behavioral health coverage today who did not have it prior to the ACA. 

Of course, not all will lose coverage if the ACA falls. Some employers who previously did not 

provide behavioral health coverage may decide to do so. Some individuals could continue to buy 

plans with such coverage -- if such plans are affordable. 

But that is unlikely. If people who do not believe they need coverage for mental health or 

substance abuse services opt for cheaper plans without behavioral health coverage -- or no plans 

-- the cost of plans with such coverage will rise because the people who buy them are likely to 

use them. The insurance industry refers to this as "adverse selection." 

If our nation really wants to have a health insurance system that will help to address the opioid 

epidemic and the vast underservice of people with mental disorders, it must make sure that 

behavioral health coverage is affordable. It must also require coverage of people with pre-

existing conditions. And it must enforce parity requirements. 

To do this the Affordable Care Act must stay in place unless or until a viable alternative is 

created. Swatting it down suddenly by court decree will have devastating consequences for 

millions. 
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